Township Board Meeting
September 13, 2011, 7:00 pm
Transcription
*Note from Clerk: This was originally labeled as a Closed Meeting.  This is transcribed from audio and names are left out because of uncertainty as to speaker.   Portions of the audio were not clear as to what was being said and had to be left out, indicated with … 
According to the minutes those present at the meeting were as follows:
PRESENT:  Chairman Mike Smith, Jim Autrey, Dave Christiansen, Jim Lyle, and Mike Sherwood.  Clerk Shannon Skime. Also present was Hubbard County Attorney Don Dearstyne.
Names indicated in original motion were added as indicated in the original minutes from the meeting. 
7:00pm: Pledge of allegiance was recited
Mike Smith, “I first need a motion to close the meeting.” Jim Autrey, “I will make a motion to close the meeting based on Minnesota Statute 13D.05 Sub.3 b and Minnesota Statute 13D.05 Sub.2 b.” Mike Smith, “We have a motion do we have a second?” Jim Lyle, “I will second.” “We have a motion to second any further discussion?”  “I do I have a question. The last I knew that Gilcrest indicated that this meeting should not be held. Can you bring me up to speed?” “That he had concerns over the closed meeting?” “Ya, right.” “That’s what these two statutes are, basically if you look those up under closed meetings.” “I haven’t seen it until just now.”  “I mean, are we ok, that is my question?” “We’re covered, yes.” “Ok” “The question was, Mike, that there is a very narrow window to be able to hold a closed meeting and the clarification from him was quite clear once I explained what Don was here to talk about.  He thought it was about one single issue instead of the allegations … so forth, this is what he sent, four but we are closing under two, one is attorney client privileges and the other one is consideration of allegations of or charges. Attorney client privileges we wouldn’t be recording it but allegations we are.”  “We are recording?” “Ya”.  The reason for the one part is in case there is challenges that is why the recording if it were only the straight attorney client privileges we wouldn’t be recording. “  Under attorney client there is no recording.”   “Right”  “ok, if it is closed for specifically that reason.”  “Any other discussion?  Hearing none all those in favor say, I.”  “Did you get the second?” “Yep, Jim gave the second”  “All those in favor say, I.”   “I” Opposed? “Motion carried we are closed”
“Don, welcome.  We will turn the meeting over to you initially.  I know you have some things you have to report and then I know the board has some questions, so.”
Don Dearstyne,
 “Well thank you for having me.  There were two issues basically that our office was asked to look in to.   One dealt with the audit that Helga Township had conducted and certain issues of improprieties in the audit found by prior board members.  That has been investigated by the sheriff’s office and by our office with some follow from the sheriff’s office and some follow up by myself. 
The other issue was a conditional use permit by Dirk Fisher, and the allegations concerning that.  That was not investigated by the sheriff’s office; that was mainly looked at by my office.  I guess I am here to report to you on both issues.
One thing I toyed with concerning the sheriff’s department investigation, which we sometimes do, is call a grand jury where there is issues concerning public trust and public officials.  At this point I chose not to call a grand jury on it for several reasons.  But the sheriff’s investigator and I have talked a number of times over this and investigation took a lot longer then I wanted it to.  However, in fairness to the sheriff’s office they had some changes in personnel and this is more of a property type of crime as opposed to a personal type of crime and the personal types of crime usually take priority and we are limited in having one sheriff’s investigator to cover the whole county.  So in fairness to them, but he did complete his investigation and when he was done I think he talked to you Shannon?  And I know he talked to you, Mike?”
“Just when we met with him, ya, down in Park Rapids.  Ya”
Don Dearstyne,
“Ok, he then interviewed several people including, Silas Hooker and Donat is the last name, Bobbie is the first name?  I apologize if I get these names wrong.  He interviewed a number of people including them.  I have the statements.   I have listen to the audio tapes and read the statements.   The sheriff’s investigator, Holter … when he presented it to my office basically he indicated to me that thou he sees a lot of things that were done improperly and not done according to statute, and in fact in violation to some of the statutes, his recommendation was that he did not see anything of criminal intent in the matter.   And after I went through everything that he did I took the liberty to call, Sandy Nelson and talked to her as well.”

“Who is she, now?”

Don Dearstyne,
“She was the auditor with Miller McDonald and actually conducted the audit.  I had a lengthy discussion with her concerning this issue.  She remembered it she pulled out the file, she still had and we talked at length on it.  She also did not see that there was a great ability to press criminal charges other then she said the standard practice of prior the board members of not keeping records was absolutely wrong and the audit has corrected that.  But from the stand point of criminal intent she did not see it she said, quite frankly she has seen a number of other municipalities or townships that were much more egregious then Helga, for that stand point.  So, looking at it from that stand point although there were violations of the statute, I have an obligation as a prosecutor to only present those cases to a judge  ….. a signature of a complaint, a criminal complaint that I believe I have at least a strong probability to be able to successfully prosecute.  We are bound by statute and by our ethics to only present those.  Based on that and based on the investigation and what the investigator would testify to at a criminal trial the odds of me getting a successful prosecution are slim or null.   Notwithstanding that  ….. Mr. Hooker who tried to use my office when he was sitting, on this board, to his advantage concerning a junk yard on 71, it would, I wouldn’t mind prosecuting the case but I have an obligation.  I’m not going to ethically attack someone personally simply because I don’t care for them or they have tried to do something that I feel was not according to Hoyle, so to speak.  And I think their practice of not keeping records unfortunately worked to their advantage in this particular mater.  All the vouchers that were not signed for were at least according to Donat and Hooker were passed by board resolution.   The same way with the work that he did here, at least his testimony would be at trial and there is no evidence to the contrary probably because they didn’t keep any records is that any other quotes concerning the cabinetry work were higher then what his were.   There is no question in my mind that what they were doing was wrong but it’s a matter of whether I can prove it in a criminal court.  Keep in mind that I have a different standard of proof in a criminal court then I do civilly.   From a civil standpoint it is either proved by a paponderance or clearing from missing evidence.  In a criminal court I have to prove to a jury of 6 or 12 people, prove beyond a reasonable doubt.  In this instance I can see where a defense attorney could easily say that what they did was, if I was defending the case I would say what they did was wrong; but they are just country people that didn’t understand and didn’t have the guidance and it wasn’t criminal.  I have proved criminal intent and it isn’t always easy to prove.  Generally it’s done by the circumstances.  To prove criminal intent you usually have to get into the criminal’s mind.  And unless they pony up and say “I did it” we prove it through circumstantial evidence.   So that’s where we stand on that aspect of the prior board members.  So I would certainly entertain any questions.  I think the best way is deal with that and then move on with the other.  I’m sorry I wish I had better news from my office for you regarding criminal charges in that particular case but I don’t feel we would be successful based on the investigation that I received from the investigators even though I got the audit.  The audit, the one thing that Sandy said is that the one thing that this board should look at is you go on from here and you are doing things properly now.  There was one issue where one board member was paid and the record didn’t show they were at the meeting.  Could that have been a typo, I don’t know.  I’m on my church board.  I was gone for the month of July on vacation for two weeks and they showed me being present at the board meeting.  Which I corrected at the next board meeting, for the minutes at the board.  I said, I wasn’t there.  Even though we are a board we don’t get paid for it, but we still correct that.  Why that wasn’t done in this instance, I don’t know.  But certainly, the defense could say that was a typo, I was at that meeting, where they got paid for it.  How do we prove that they weren’t?  Unless someone had some independent recollection of it which I doubt, at least the investigation didn’t show anything.”

“So cut it down to the fact that even though there was probably record keeping sloppy and maybe there was a miss use of funds maybe there wasn’t.  You can’t prove criminal intent and that’s what you need in order to prosecute?”

“That would have been a criminal offense rather than a misdemeanor, I mean a felony rather than a misdemeanor?”

“Yes, if we could have proved it.”  In either instance whether it is a misdemeanor, gross misdemeanor or a felony I have the same standard of proof, proof beyond a reasonable doubt.  And I have to prove the same criminal intent.  We have very few statutes that are called strict liability statutes.  Those are more dealing with the traffic code, like running a stop sign.  We don’t have to prove that the person intended to run a stop sign.  Those are what is referred to as strict liability crimes.  99.9% of the misdemeanors and gross misdemeanors and felonies we have to actually prove criminal intent.  Which we are usually able to do in some fashion.  One of the few criminal statutes I don’t have to prove is DWI.  I don’t have to prove that the individual intended to drive drunk just that they were.  But that falls under the traffic aspect and the legislature has carved that part out and basically said that we don’t have to prove that intent on it.  Intent is always an issue but generally we can prove it by circumstantial evidence.  If we had some of those records we might be able to prove that.  But where those records are in this instance we don’t know.  I think we all have an idea, where they are at.  But I don’t even have…..wasn’t even able to get me enough probable cause for a search warrant for his house, which I was ready to draft a search warrant.  If we could get enough probable cause for a search warrant.  But we just don’t have enough information.”
“Part of what I’m having trouble with is that you have collusion between a group.  What you’re telling me is that you’re basing your decision on, well they were just country bumpkins there was no.”

“No, I’m not basing my decision on that, what I’m saying is that’s what a jury might..”

“You’d have to prove the collusion part of this, there’s nothing out there to prove that.”

“Well part of what I come back to is, the stack of documentation and minutes that go back many years and all prove that this group either by ignorance or by intent ignored state statutes.”

“There’s a difference between intent though and”

“And keep in mind, I believe that I can prove to a jury that they violated state statutes, but unfortunately in this area, its to their benefit.”

“Well of course it is again.  If you are a … aspect ..a group willing to do this.”  Having records is the best way to go through this process.”

“But again my experience with a jury is that, juries are going to look at this and say what did they gain from this?  Yep, they didn’t sign the vouchers but the board acted together and approved these vouchers.”

“Which in itself is illegal for a board member to automatically approve an unsigned voucher.”

“It is.  But the jury is going to look at it and say what did they gain?  This is more of a technicality and a clerical error even though it is a violation of the statute.”

“What did they gain is monetary from a stand point of what these vouchers are for reimbursement either for payroll or for services rendered.  Again, Don, I have a real issue just from a stand point of, I completely understand what you are telling me but, as a moral and ethical individual and somebody who hates to see this get a stamp of approval, that it’s ok?  That the hundreds of thousands of dollars that have siphoned out of this township in the last eight years is ok.  IT bothers me, if I drive sixty miles an hour in a fifty-five and a policeman stops me I am going to get a ticket.  And for some magical reason when it comes to situations like this, even Sandy Nelson’s comments about other townships being worse bothers me.  That are state at all levels, do nothing about situations like this that exist every six miles”  

“Don’t get me wrong that bothers me as well and every day I have to make moral decisions and I have to separate my morality, how I would do things, from that.  It’s not something that I care to do but as a prosecutor I need to ethically make that decision.   I also need to look at it that here yea there was, I’m not saying this justifies it, but there was a consequence to them they lost their offices.  Because you folks stepped up and said there was something wrong here.  And then you had the audit to prove it.  I’m not saying that I can’t criminally prove it.  That doesn’t say its, ok; that I’m giving them a stamp of approval.  These are public records after I make my decision and send my letter to …. Indicating that I’m not going to charge it then the case is closed and it becomes public data at that point and is disposable to anyone who wants to view it.   The only thing that we can do is redact certain stuff, there are certain instances where we cannot release public data.   But if someone asks me I’m not going to say that there wasn’t a crime; just that I can’t publically prove that in a court of law.”

“You are erroring on the side that it would be….”

“Yep, it’s a judgment call on our part and I’m erroring on it base on as a prosecutor I have an obligation to disclose to the defense …  evidence. They would learn that my investigator if he is asked did you see a crime here, no I don’t see that there was any criminal intent, would be his answer to a jury.  Based on that, I don’t think I’m going to get a jury who is going to convict.”

“Don, I think there was….   going on in every direction here and a lot of it goes back to Si Hooker.  He led a lot of this process and benefited directly on this and there are some that just stand out to me.  They are so far different than the rest that I can’t believe we are letting him walk.  Let me give some examples from the audit here.   One of the vouchers had fifty-five hours of work done and there is no substantiation of where and what was done and a phone bill of nearly three hundred dollars in one month and they were so grossly out of bounds that it wasn’t funny.  There was $105,000 approximately put into this town hall and $30,000 of that $105,000 was paid to Si Hooker.  That one stands out as a huge huge issue.  It was all manipulation and self-serving and”

“And I agree with you, Mike and if I felt if I could prove it in a court of law I would prosecute it.”

“Even on those vouchers, you don’t think that you could prove that he had no intent of giving documentation or support for what he turned in?”

“Based on the statement that ….took both from him and from Bobbi Donat, I don’t believe that I could.”

“What obligation do they have when they give those statements to tell the truth?”

“None”
“So”
“Si first got beat out of office when I was the first one to run against him and they had absolutely no paperwork for me.  Anything that he had previously done I did not get a single piece of paperwork from him”     

“And many of the minutes he would keep at his house out of the control of the clerk”  In my mind that one is so far out there to let him off at this point that I think this is totally wrong.”

“I would love to prosecute him if I thought I could be successful.”

“How about if there was a tape recording of him telling an off duty police officer that the board will do whatever I tell them?”

“I am not aware of any tape recording.”
“We have one.”
“I haven’t sent my letter and even when I send the letter I also but a …. That it is based on the investigation and I am choosing not to prosecute the case however if any other evidence comes to light in the future then I would.  That’s evidence I would look at.  I can’t say what I would do with it until I take a look at it.”

“Here is the catch, that officer is deployed in Iraq right now.  But he does have a recording of Mr. Hooker stating that.”

“I believe this is a Minnesota State Highway Patrolman.”

And again, Don, you are walking into this quite blindly to a certain point.  You have dealt with M. Hooker 
Previously with the junk yard.”

“I dealt a little with him, yea.”

“From a stand point of the violations for me were, I get in here and I’m floored at what I am seeing.  And quite honestly my distaste comes from a lot of different levels.  Doing this kind of stuff is very thank less.   If you are doing it for the right reasons and the right intentions there is a lot of work involved.  It belittles our system and me personally for this in townships to be repeated every six miles.  It would be a guarantee that every township along that there would be violations.  It really disheartens me from a stand point that we don’t have a method in place when we run into a situation like our town that is so blatant and yet we indorse it by not doing anything about it.  I know you talked about the violations but you have a group in office now that would like you to see that there were many people that were fearful of retributions from previous boards.  Me and Mike would… “

“You mean in your last election?”

“It’s been amazingly calm recently and we have been making progress.  I am willing to except the decision but I really truly want to say that is what is wrong with our county.  That we let senators avoid paying taxes you or I go to prison and ….”

“I certainly sympathize with you, I was willing to give my life for this country, served in Vietnam.  I wasn’t drafted I volunteered. I have a strong belief in this country.  I don’t like it when I see it and I try to fix it when do see it.  I have seen it since I have been in office and other aspects of government and I try to correct it I try to do it at the county board as well...”

“What do we tell the residents of the township?  There were some pretty strong feelings at that audit meeting and I need to tell what I tell and say to them.  We have found fault it has been documented.  The fault it there.  The problem is that from the statements that we received you don’t feed you can pursue criminal intent.  That’s why I mentioned right up front that they can simply lie to you during their statements”   

“Absolutely, and defendants do it all of the time, unfortunately.  And that’s something that I teach my officers that say I’m not going to talk to the defendant they will just lie to me.  I say talk to them let them like to you, so we can catch them in the lie.  If we have some information that we can catch them in.   That’s better if they pony up and tell the truth.   Because I can show that to a jury then.  That’s where we prove that criminal intent. “

“Let’s say that nothing comes of this of this, you have a chance to pursue it at a later date if additional information should come forward.  We don’t run into double jeopardy?”

“There is no double jeopardy, the only thing we run into is the statute of limitations.”
“…..”
“There are different statutes of limitations for almost every crime except for homicide which there is none.  So I would have to look it up, so.  And that would be … Johnson when he comes back from Iraq he’s got this information, I certainly will be asking.”

“Again he is the gentleman who has keep the recording probably a year or so ago.  …………He’d be willing to give a statement.”

“I’m sure he would.  That’s extra information because with that, I can have… some more follow up.”
“………………….he has that tape recording?”

“Until Jim had said something I had no knowledge that there was one.”

“No, and it wasn’t relating to what we have here, but then again when you talk about …. aspect.  That is what drew to my mind is that here is the ring leader telling an individual that they do what I say.”  (Mumbling)  

“We felt the charges carried themselves.” 

“I didn’t, and I told you guys that I didn’t think he had criminal intent.  You can run a sloppy operation but unless you can prove that there was an intent to defraud or something we got nothing.”  (Mumbling)  

“They got voted out of office”

“That’s one aspect that is how you fix some of these things is through the vote.  By getting behind the people and getting people in office.  That’s why I ran for my office five years ago.  I was the public defender in this county and I went home feeling what I was doing was criminal.  I had a real problem with what was happening.  In the deals my clients were getting.  As an attorney I was bound to represent them to the best of my ability my brother would ask me how I could do that.  I would say well I never asked them if they had done it or not.  I don’t want to know that.  I am obligated to give them the best possible defense that I can.  I knew that with the old county attorney that if I held out till the night before the trial that a felony would be a misdemeanor or a disorderly conduct which was the standard for assault with a weapon.   I felt real bad and what could I do.  I ran to change the rules.  We have put a lot of people in prison.  That’s how you change it.  You guys stepped up to the plate and changed it and there is some stuff that comes with that.  What you tell your constituents as far as the audit goes is that the audit found discrepancies and violations of the statutes as opposed to criminal because you guys don’t need to be sued.  Because that is supported by the audit.  The audit doesn’t say that it is criminal, just that there were violations in the statute in the record keeping, there was no documentation, there were hundreds of thousands of dollars that were spend without supporting documents.  You can certainly tell them the matter was turned over to the county attorney and you need to talk to that office to see if there are charges.  And I will answer people I will tell them there was violations of the statutes and I don’t believe that I have criminal proof.  I don’t takes cases that I think are slam dunk, I charge out cases that I think we have a probability of conviction.  We charge out hundreds of crimes every month and am not sure that we can prove this but I think we have a probability.  If I can’t say I have a probability then I shouldn’t be ethically be charging it out.   And that sometimes means that I think there is a crime there but I don’t believe that I can prove it.  Our system is not perfect but better then what I saw over seas.  Don’t get me wrong there are instances that people think they are above the law and sometimes we can’t and don’t prosecute them.  But we try to do the best that we can.”

“As an outsider I came into this township two years ago and the thing that I did not understand is that part of this has got to be responsibility of the township residents also.  Because this went on for eight years and no way do I condone what they did.  But like you said I sat on two federal cases and tow civil cases and I don’t think we have enough evidence and that going to go against us.”

“You sat on cases before?”

“Two federal and two civil.  And what I saw you gotta have the evidence.  Or it’s not going to fly.”

“I’m amazed sometimes what happens with juries.  Last fall I that one out of Lake George, that assault.  My heart fell when they came back with a not guilty on the second degree assault with a dangerous weapon.   We had evidence that showed ….  It picked me up when they came back with guilty on the burglary.  I thought you have to be kidding me I couldn’t believe they came with not guilty and the difference they had an opportunity to talk to two of the alternates with fourteen on the jury and two alternates.  They were excused.  That afternoon I happened to see one and asked me if it was guilty on all counts and I said no he was not guilty on the assault.  He said ah, he was guilty on all of them.   That was that jurors prospective opposed to the others, unfortunately he was the alternate.  The jury believed that he had assaulted the wife but the defense was able to get in that it could have come from his fist or it could come from the glove.   The first isn’t a dangerous weapon and the glove was.  I have mixed feelings on the verdict.  On the one I was relieved that there was one not guilty because I have the appeal on my desk that we will be working on.  I get to say to the court of appeals that jury ….. all of evidence because it was not guilty on that.  On the other hand that would have allowed me to get …. Sentencing on it…  I have been practicing law for twenty five years and I don’t second guess juries but I don’t necessarily give that weight up front as to what I think the jury will do on it.  I weight it to believe that I have a probability of getting conviction.  I’ve had cases I thought were slam dunks that I have lost.  I’ve had ones I thought were losers and I have prevailed.  You never know.  I have won about 80% of my felony jury trials.  I have a pretty good feeling for basic probability for success of prosecution.  Conviction is not always success of prosecution.”

“The reason I said what I did was the two juries I sat on were criminal and there was one individual on each of those juries that it took us three hours to convince.  It took us a half an hour to make up our mind and three hours to convince that individual that the person was guilty.  Their reasoning was they didn’t want to send them to jail.  It wasn’t their duty to send them to jail it was the judges.”

“That’s something we try to tell our jurors all the time in the state system that sentencing is the privy of the court they’re not supposed to talk, the attorneys aren’t, to the jury.  But there is no doubt in my mind that the jurors think of that.  Whether or not they can pass judgment.  The Dewy jury that just came back two weeks ago was sentenced last Friday.  The guy that shot the Mahnomen police officer.   The people in my office couldn’t believe how long they were out for.   Most people would say that was a slam dunk, they had that he pulled the trigger and they had the gun and everything else, they deliberated and they came back with two not guilty on assault on police officers.  The Florida case the Anthony  Casey, my wife and assistants followed it and were sure there was going to be a guilty on it.  We were in vacation in Florida and I listened to the closing arguments on the prosecutor and the defense attorney and I told my wife they were going to come back not guilty, from just what I heard in the closing arguments.  Lo and behold they did.  Juries are unique and a defense only has to convince one juror.  I have to convince all twelve or all six.”

“I physical assault is a lot different then what we are talking about here.  I think we need to bring this back to what we are talking about”

“Yep, we do.”

“Any further questions on the first part of the audit issues that were raised?. OK, let’s move on to the second part, the CUP violation.”

“OK, on the CUP violation, I’ve looked at your township zoning ordinance and so forth and clearly there is a violation there.  I think Troy Gilcrest would agree with me on that.  The options that the township has is that they can revoke the CUP or you can prosecute them.  The issues our office has on this is this.  I don’t have the staff to get into prosecuting township ordinances, if I prosecute yours then Henrietta is going to ask me to prosecute theirs, Todd and Akeley, Nevis would ask me to, so we don’t do that.   Your ordinance does indicate that it is a misdemeanor, that doesn’t mean the township can’t prosecute it but you would need to have your township attorney do that.   My county board is not going to give me the staff to start enforcing township ordinances.  I was just asked to prosecute some west of here with violations of golf carts on a township road or something like that.    In less it is a violation of a state statute then we do that for anyone in any area.  Something that comes to mind is maybe a township road that gets blocked by someone, that would be a violation of state statute.   The county board won’t give me the man power.”

“Is that their policy?  Have they put that policy in place?”
“The county board?  No, I just know they won’t give me any more and it would take additional staff to start prosecuting that.”

“It’s civil?”

“Well it’s civil and it can be criminal.  The township ordinance lists that violation of the CUP as a misdemeanor it can be prosecuted criminally.” 

“Does the county board prosecute other misdemeanors?” 

“There are some county ordinances that are misdemeanor.   But the county does not have county wide zoning.   They allow the townships to have zoning if they chose to do so.   For me to say that you could hire me to do it then I get into…”

“Wouldn’t that be a conflict?”

“It wouldn’t necessarily be a conflict but it would be potential for a conflict which is why I don’t do other cities.  The only city we do is Park Rapids but we do not do any civil regulatory offenses.  Because there is the potential that the city and the county could get into a potential law suit together.   When the city approached me with the contract, their city attorney was retiring and I said I would do that for x amount of dollars but I will not do anything civil regulatory.  I don’t do their dog ordinances and those types of things.  It has to be a criminal that has a comparable state statute, like a disorderly conduct, the city has jurisdiction to have their own there and it’s actually a violation of state code that they are citing there.  We don’t do the other ordinances their zoning and everything else they hire a civil attorney for that.   In this instance even if you hire an attorney and prosecute this criminally and ask the court for criminal sanctions against Mr. Fisher, that you are going to get any.  I ran into that situation with the junk yard and in that instance Hooker wanted me to enforce the zoning ordinances that you folks have in place and I wouldn’t do that.  What I did on the junk yard out on 71, is there was some crushing of cars which is a violation of state statute doing it without a permit, actually of county ordinance.  So it was a misdemeanor punishable up to 90 days in jail or a $1000 fine.   ….. The judge imposed the $1000 fine , the $1000 was posted and there was no consequence that the court gave on it.   There was no enforcement.  I can see our two judges doing the same thing in this instance.  There may be a monetary fine but that would be it.”

“So our township ordinances are virtually worthless then?”

“No, your township ordinance is, you can proceed civilly with it, which Gilcrest would say that you can do.  Troy might be too expensive because Troy had asked me, he represents a couple of township, if I would do some civil stuff that came up and that’s when we bounced it around in the office and felt that would be a can of worms to because there would be potential conflicts down the road, for our office to prosecute.  So I indicated to Troy that I wouldn’t be interested in doing that.  He may be too expensive because of the travel time to come up here and do it.  But there are local attorneys that could do it.  What you accomplish by doing that is you get an injunction, which is what Hooker thought that I could do on the junk yard.  He felt that I could get the sheriff to go out and put a lock on the gate.  Well, no, I can’t do that.   I don’t have the authority I’m not a court of law.  It would have to go court.  The township would have had to hire an attorney, go to court, get an injunction and then the sheriff can enforce those injunctions and a violation of it is a civil contempt of court not a criminal contempt of court, there is a different contempt.   It’s one that someone can still lose their freedom on in a civil contempt of court; they can go to jail on it.  The judge has that authority when they hold someone in contempt of court.   The injunction then forces him to do what needs to be done.   The same thing I do for the city, we don’t have county wide zoning but we do have zoning within the shoreline.  There we have septic systems and so forth in the environmental system.  In the environmental services office we do the summons and complaint if there is a violation of a shore land ordinance.  It is a civil summons and complaint.  I am asking the judge first to enjoin the person from doing what they are doing in violation of the CUP or the shore land if it is a septic system that is failing or something like that.  We are asking the court to enjoin it, to stop doing what they are doing.  If they fail to do so my other prayer to the court is to allow the county to go in and take corrective action and then place a lien on the property for the amount.  So for the instance of a septic system I am asking them to stop pumping sewage and if they don’t to go in and crush the septic system and put a lien against them for it.  We have done that a number of times.”

“In this case we would have to go and get a judgment and we’d have to go in and have the sheriff go in and remove those renters.  So you think we have a prayer of doing that?”

“You’d have to revoke the CUP first.  You have the authority to revoke a conditional use permit.”

“But you’re still going to have to go to court and get a court order, a judgment a cease and desist or whatever you want to call it.  Now you couldn’t or the courts couldn’t close down the junk yard.  What are the chances of us being able to evict renters?”

“The township never went that step, and correct me if I’m wrong”

“…negotiation”   

“That forced negotiation right? Arbitration?”

“Arbitration.  We went into arbitration and ended up with an agreement.  It was simple when you pulled one person out of the mix.“ (mumbling)

“Whether or not the court would give you that injunction”

“That’s not jury trial though right?”

“Yes, just court.  I would think that the court would at least give you the injunction.  Part of what he was supposed to do is change the entryway wasn’t it?”

“That was the only remaining part.  He left the other part open.  But he has corrected everything but the entrance or approach or entrance into the property.”
“If you revoked the CUP and shut the entrance down”

“Can we remove it?”

“The current entrance that he is using. Yep”

“Forcing him to go where he was supposed to go.” 

“That’s what we have been talking about, yep” (mumbling)

“Clear the right of way, can we do that? (mumbling) Get rid of the approach”

“Who put the approach in?”

“You’re talking our approach to the cemetery?”

“Yep, we just remove the approach as part of the fencing of the cemetery.”

“Is there some consequence to that?  To the renters, you know.”

“It changes the complexion of the game.  We are no long playing offense we shift to playing defense.”

“Yes, that would change the complexion.  But from a criminal stand point.  A violation of a misdemeanor the most he would get out of it is a fine.  I don’t think that will get you anywhere.”

“If they pay the fine are they still forced to correct the action?”

“Not unless that’s a condition.”

“So they could pay the fine and everything stays as is.”

“Depends on what the judge would order.”

“I guess I thought a violation of the ordinance like that would carry a little more bite if you will.”

“I have found in my experience of four years in office that we can do the septic systems both criminally and civil because the septic and shore land is a misdemeanor.  I don’t get anywhere with it.  The judge will fine them and that’s it.  So we found the best remedy was to go the civil route.  That costs my zoning office $320 to file the complaint each time and I don’t file the complaint until after the summons has been served and file at a later date if there isn’t a timeline I have to worry about.  Because sometimes it saves the zoning office the $320 because serving the summons gets the person to understand when the sheriff shows up at their door with the complaint and they have 30 days to answer them.  It causes them to go get a lawyer and spend money.  A lot of times we get a phone call what can we do with this.  Our goal is to get the septic fixed so go out and do it.  There’s been a half dozen where we actually went to court and got a judgment against the party.  Two that I know we had to go in and crush the septic.”

“Let me ask you this.  There has been discussion about fencing our cemetery that is already there, which would effectively block access that he is using for himself and his renters.  From what I understand they don’t have a driveway connection permit.  Would that be an effective method?  Or are we looking at getting sued for causing damages?”

“I would ask Gilcrest, but I would think you would want to revoke the CUP first.”

“Wasn’t there a down side to doing that?” (mumbling)

“So Troy’s recommendation to was this specific thing.  It’s our road that is being used.  Right now his interpretation of his access that he put in the dirt and the ditch, what the letter is going to state is quite simply that whether we fenced it or removed the approach so that road can’t be used for access off of 36.  That Mr. Fisher has to start using the access that he has that was required in the CUP.”

“So the access that is currently there is not part of the CUP?”

“Our cemetery is separate all this property adjoins and abuts each other but part of the CUP is Mr. Fisher was required to put in a separate access off 36 for the triplex and his property.  At which Mr. Fisher believes he has complied with by putting a culvert in the ditch with dirt on top.  That’s his interpretation of the CUP.  It was quite clear that the intent of the CUP was to make him and those properties and the township cemetery was eventually “ 

“The access that they are currently using is and always has been township property?”

“It is township property.”

“And an individual can’t use it by prescription.  You can’t get a prescription against the government, against the township.”

“He can’t force the easement and force the access to our cemetery?”

“You’ve never given him an easement right?”

“no”
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“But there is a way that one citizen can get access from another citizen and that is through prescription.   But you can’t do that against the government.   So you haven’t given him a easement and he’s not land locked.”

“no, he can access of 36 and he can access off 9.  His properties touch two county roads”

“I would agree with Troy, you can either take the access out or fence your property.”

“The reason we have been heading down the road of fencing is it was acted on at two annual meetings by the residents to fence that cemetery.”

“Is there another access to the cemetery?”

“They will have access into the cemetery.  The road goes into the cemetery and he drives one driveway off to the north and one driveway off to the west. (mumbling) So it would cut off both of his accesses from that cemetery road.  There is a whole host of reasons to do that, safety, security, it is an unfortunate tragedy that this township assumed responsibility for the cemetery but it is there and it is ours. ”

“It’s on township property and he cannot claim any of it by prescription.”

“What was that court order though?  Wasn’t he granted some kind of use?”

“Not on the driveway, I thought it was the building.” 

“There was nothing on the driveway.  It was the septic system and the building.”

“So you guys took him to court before?”

“The township did previously.  (mumbling)

“I have a question on that building.  30 years he gets to vacate it.  Is that a state law, federal?”

“It was the judge’s decision.”

“I would have to read the court order but there is no state law that I am aware of.  Sound like the judge gave him 30 years to vacate the building?”

“He’s got like 14 left.  I think it’s been about 16 years.”

“I run into that in the shore land.   One that is pending with an expensive building in the shore land and what the judge will do I don’t know.  I will expect it will be in court.  People do things that they know they shouldn’t.  I’m sure Fisher will say that he didn’t realize it was on township property or the septic system.  You have to abide to what the judge said.”

“It was very specific.  He can do basic maintenance on the building and no remodeling and at the end of the time it comes down.”

“You are certain it had nothing to do with the access?”

“No, there was nothing in it at all.  Ok, are there any other questions?  Can I have a motion to reopen the meeting?  

“I make a motion we open the meeting”
“Do we have a second?”
I’ll second”
“I have a motion and a second, All those in favor say I”    “I”     “Opposed?”  If there is no further business I will need a motion to adjourn.”
“I’ll make a motion to adjourn.”  “Do I have a second?”    “I’ll second”    “No further discussion, All those in favor say I”  “I”    “Opposed   Carried.”  

Respectfully submitted at transcribed to the best of my ability and clarity of the recording.    6/18/2013
Susan Adkins, Helga Township Clerk
       




   

 

 
 

        

       

